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Status 
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3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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A request for continued examination under 37 CFR 1.114, including 
the fee set forth in 37 CFR 1.17(e), was filed in this application after final 
rejection. Since this application is eligible for continued examination under 
37 CFR 1 . 1 1 4, and the fee set forth in 37 CFR 1 . 1 7(e) has been timely 
paid, the finality of the previous Office action has been withdrawn pursuant 
to 37 CFR 1.114. Applicant's submission filed on January 14, 2009 has 
been entered. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis 
for all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 5-7, 9 and 16-25 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Knowlton (5,985,781) in view of Baileys and 
Takeda taken together. 

Knowlton discloses soybean oil having high oxidative stability. At 
column 5, lines 17-30, utility of the oil in confectionery foods is disclosed. 
At column 1 1 , lines 48-52, the addition of 30 ppm citric acid is shown and at 
column 12, lines 18-24, the addition of 50 ppm citric acid is shown. Further 
at column 1 1 , lines 44-51 , deodorization of the oil is stated to occur after 
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the addition of organic acid and at 100 C, with vacuum. The claims appear 
to differ from Knowlton in the recitation of the use of ascorbic acid in the 
deodorization process. Baileys teaches the deodorization of oils. On page 
357, 5th paragraph antioxidants, such as citric acid, are included to prevent 
oxidation of the oils. Other anti-oxidants are also contemplated. Takeda 
teaches that citric and ascorbic acid are known in the art as antioxidants in 
fat containing foods and confections (column 4, lines 17-26). With the 
teachings of Takeda and Baileys before him, it would have been obvious to 
substitute ascorbic acid for citric acid as an antioxidant in the deodorization 
of the oil of Knowlton. Although drying is not specifically mentioned, one of 
ordinary skill in the art would expect the treatment of the oil would dry it. It 
is appreciated that the vacuum conditions are not the same but one of 
ordinary skill in the art would expect the speed of drying to vary with the 
extent of vacuum applied to the oil. It is also appreciated that the amount 
of ascorbic acid is not mentioned but one of ordinary skill in the art would 
be expected to use the amount of citric acid used in Knowlton as guidance 
for the amount of ascorbic acid required in the Knowlton. It is appreciated 
that "oil in water cream" is not mentioned but chocolate is known in the art 
to be an emulsified product. To use the triglyceride ingredient of Knowlton 
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in an oil in water cream or milk beverage would have been an obvious 
extension of the use of the oil in the Takeda shortening or chocolate. 

Claims 1, 16 and 21 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and 
distinctly claim the subject matter which applicant regards as the invention. 

It is unclear in the claim as to what is intended by the recitation "a 
part fat". An amendment to the claim clarifying this issue would overcome 
the rejection. 

Any inquiry concerning this communication or earlier communications 
from the examiner should be directed to Carolyn A Paden whose telephone 
number is (571 ) 272-1403. The examiner can normally be reached on 
Monday to Friday from 7 am to 3:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Keith Hendricks can be reached by dialing 571-272- 
1401 . The fax phone number for the organization where this application or 
proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained 
from the Patent Application Information Retrieval (PAIR) system. Status 
information for published applications may be obtained from either Private 
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PAIR or Public PAIR. Status information for unpublished applications is 
available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic Business Center 
(EBC) at 866-217-9197 (toll-free). 



/Carolyn Paden/ 
Primary Examiner 1794 



